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Summary

The objective of this paper is to present the author’'s own studies of 169 court and investigative cases from
the period 2000-2005, where confrontations were conducted in court and investigative cases of killings, rapes
and burglaries. The analyzed cases were chosen using the multi-stage sampling method, which in Poland
is widely used in the social sciences. The issues associated with confrontation will be analysed from the
viewpoint of the observance of principles for conducting this procedure.
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Introduction

The confrontation is a procedural-forensic action
{Article 172 of the Polish Code of Criminal Procedure),
which is treated by most of the professional literature
as a facultative and special form of questioning [1,5].
The Polish forensic doctrine points at two objectives of
this action [1]. The principal objective is to clarify the
contradiction in testimonies or explanations of persons
questioned in the course of criminal proceedings.
A secondary objective of the confrontation is the
possibility of obtaining a resultant psychological effect
consisting of such a powerful impression exerted by
the course of confrontation upon a suspect, that he/she
completely changes his/her attitude and abandons the
tactics of negating the obvious fact applied so far [2].

The objective of this paper is to present the author’s
own studies of 169 court and investigative cases
where confrontations were conducted in court and
investigative cases of killings, rapes, and burglaries.
The issues associated with confrontation will be
analysed from the viewpoint of the observance of
principles for conducting this procedure.

Methodology of studies of files of court and
investigative cases

The studies involved the analysis of files of court
and investigative cases in 169 criminal cases from
the period 2000-2005 [3], where confrontations were

performed in cases of killings (Article 148 of the Polish
Penal Code), rapes (Article 197 of the Polish Penal
Code), and burglaries (Article 279 of the Polish Penal
Code). The research tool used was a questionnaire
covering 30 guidelines pertaining to the issues
studied in this paper. In these 169 cases, a total of
30 confrontations were performed, including nine in
cases of killings, 20 in cases of rapes, and one in the
case of burglary.

These proceedings were conducted in 17 units of
the common court system and prosecutor’s offices
within the areas of jurisdiction of the Appellate Court
in Krakow, and the Appellate Prosecutor's Office in
Krakow. The research tool used was a questionnaire
containing 40 guidelines pertaining to the issues
discussed in this paper, including both quantitative
and qualitative features. In the 90 cases studied,
a total of 251 procedures of conducting evidence by
inspection were conducted, including 110 inspections
of scene of events, 20 inspections of corpses, 29 bodily
inspections of persons, and 92 inspections of things.

The analyzed cases were chosen using the multi-
stage sampling method [5], which in Poland is widely
used in the social sciences. The first stage of the study
was to determine its three layers (place, time, scope).
Material from the first stage was applied to the second
stage by means of simple stratified sampling which
means that any file in a particular ,layer” could be
drawn and with equal probability.

With this method it is possible to use statistical
sampling to identify representative study material as
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it is collected in a variety of courts and prosecutors’
offices. Thus, this method ensured significant cognitive
and utilitarian effects.

Analysis of the results of research involving files
of court and investigative cases

Polish forensic tactics, responding to the needs of
criminal proceedings, have developed the following
rules for conducting the forensic procedure discussed
in this paper:

1. A plan of the confrontation should be prepared
on a sheet of paper with particularly suitable
questions resulting from the thorough analysis
of earlier testimonies or explanations of the
persons to be confronted,

2. the confrontation should be conducted by two
investigators,

3. it is obligatory to inform the person whose
testimonies or explanations have been contrary
to the evidence gathered in the case of an
approaching confrontation,

4. it is obligatory to inform the person whose
testimonies or explanations have conformed
with the evidence gathered in the case of an
approaching confrontation,

5. the availability of suitable means should be
ensured, particularly visual or audio recording
equipment, as well as providing technical
conditions for conducting the confrontation,

6. thecorrectsequence of bringinginthe questioned
person/s to the place of confrontation should be
observed,

7. the person conducting the confrontation is
obliged to keep secret the information which
the person/s confronted has/have testified
or explained in conformity with the evidence
gathered in the case,

8. the questioning of the confronted person/s
should be selective,

9. the confronting persons are obliged to relate to
each other only through the person conducting
the confrontation, after the questions are written
on a sheet of paper and handed over to the
officer conducting the confrontation,

10.the tactical and procedural principles for
preparing a protocol should be observed, and in
particular, the requirements of signing each sheet
of the protocol by each person participating in
the procedure,

11.it is obligatory to promptly question a person
who has changed testimonies or explanations
after the confrontation was conducted.

The first principle for the correct performance of
confrontation pertains to specifying the timing of this
procedure in its protocol. It is correctly emphasized that
the separate questioning of each person should come

first, and later, after the analysis of these questionings
a decision on conducting confrontation can be taken,
and then the procedure can be prepared. In order to do
the latter, after a thorough analysis of the proceedings
to date, confrontation questions should be competently
drafted.

The author’s own research on 40 cases concerning
killings, indicate that the time of the duration of
the procedure was specified in one out of nine
confrontations. In eight remaining protocols of this
procedure, the data on this subject was not included.
The author's own analysis of 20 cases concerning
rapes indicates that in two out of 20 protocols of
confrontations the abovementioned time taken by the
performing of this procedure was correctly specified,
whereas the remaining 18 protocols of confrontation
lacked data in this respect. The results of the author’s
studies of 108 cases of burglaries showed the duration
of confrontations conducted were not specified
correctly.

The second important principle for conducting
confrontations is connected with the logistical
aspect, which aims at preventing contact between
the confronted persons themselves and with other
persons prior to carrying out the procedure. The
logistical preparations go in two directions. The first
involves drafting a plan of confrontation, concerning
in particular the preparation of the questions resulting
from earlier testimonies of explanations provided by
the confronted parties. The second direction concerns
the police security around the place of confrontation.
The tactical preparation of the place of confrontation
includes, for example, such an arrangement of table
and chairs that the confronted person sits at the
correct distance and faces the interrogating officer
rather than in front of him. The purpose of this rule
is to avoid dismissing evidence from the confrontation
because of the influence between the confronted
persons and affecting other persons in preparation for
a confrontation.

The author’'s own research of the cases of killings
shows that the proper time interval between the
confrontations of questioned persons was observed
in only three out of nine protocols of confrontation.
In the author’s studies of rape cases the correct time
interval between confrontations was correct in three
confrontations, whilst in 17 studied procedures there
was no information on this subject. In the studied
confrontations in cases of burglaries, the principle of
keeping correct time intervals was observed.

The principal tactical directive for questioning
involving confrontation is the principle that it is
conducted by two investigators, one of whom must
be appointed as a leader of the procedure[4]. This
requirement is connected with the superior power of
decision of the person leading the procedure whose
duty it is to see to the proper and safe course of the
confrontation. These powers stem from the specific
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nature of the questioning involving confrontation which
involves the simultaneous questioning of two persons
having an antagonistic attitude to one another.

The analysis of the author’s own studies of 40 cases
of killings indicate that two investigators conducted
the procedure in only four out of nine confrontations.
The remaining five confrontations were conducted by
one investigator. In the studies of 20 cases of rapes,
it was noted that in 18 procedures the above rule for
conducting a confrontation was not observed. Only in
two confrontations was the procedure conducted by
two investigators. In 108 cases concerning burglaries
just one confrontation conducted by only one
investigator was found, thus breaking the principle of
conducting the confrontation by two persons.

The essential principle for conducting a confrontation
is to observe the rule of questioning first the person
who, as indicated by the comprehensive analysis of the
case file, is the person telling the truth. Questioning the
person whose testimonies or explanations contradict
the evidence collected in the case, second, is dictated
by the psychological aspect of convincing him/her that
both the other person and the investigator carrying the
procedure know the truth and thus they outnumber
him/her.

As indicated by the author’s own studies of cases
involving killings, the correct sequence of questioning
was applied in six out of nine confrontations. In the
remaining three protocols no information on this
aspect of procedure was found because neither the
earlier questioning nor the protocol indicated which
person was the one to whom the proceeding authority
lent more credence. The studies also indicate that the
principle of the proper sequence of questioning the
confronted persons was observed in all confrontations
performed in cases of rapes and burglaries.

The next rule to be observed when conducting
a confrontation is to document the course of the
procedure using visual or audio recording equipment.
This method for recording the procedure is particularly
useful in describing the atmosphere of the course of
aconfrontation, including the manner in which particular
questions are answered. This facilitates not only the
formal verification of the course of a confrontation but
also that concerning the substance, e.g. taking into
account the body language, and element of surprise.

The author's own studies of the cases of killings
indicate the non-observance of this principle, because
in only one out of nine confrontations was the procedure
documented by photographs. In rape cases as well as
in burglary cases, the studies found that none of the
confrontations were documented with the use of visual
or audio recording equipment.

The key principle for conducting confrontation is
to follow its interrogative format, which consists of
asking selective questions prepared beforehand by
the person conducting the procedure, alternatively
to each of the questioned persons. Associated with

this principle are two requirements of the confronted
persons. The first is the obligation to answer questions
directly to the investigator leading the procedure. The
second is the requirement that the confronted persons
communicate between themselves exclusively through
the investigator leading the confrontation.

Observance of this all-important rule was noted
in the author's own studies on the cases of killings
where it was noted in five confrontations, whereas in
the remaining four, regular questioning by two persons
was carried out without a prepared list of selective
questions. In the analyzed cases of rapes, the rule
calling for an interrogative format to be used during
aconfrontation was adhered to during 19 confrontations
and not observed in one confrontation. The studies of
burglary cases indicate that the interrogative format
was followed in the confrontations conducted in these
cases.

Account should be taken of the tactical requirements
pertaining to the proper form of drafting the protocol.
One of these requirements is the obligation to refer to
legal grounds for conducting the confrontation, and
also to the problem to be solved, resulting from a given
specific case.

The analysis of results obtained in the cases of
killings with respect to referring to the legal grounds,
indicate that two protocols of this important and difficult
forensic procedure were not properly formulated,
while the formulation of the remaining seven were
correct. Additionally, the problem to be solved was
clearly stated in the protocols of only four cases. In
the remaining five protocols the problem was not
formulated at all. The studies of files in rape cases
with respect to this subject, found 17 protocols to be
proper, and three remaining protocols with errors in
the routine description of the objective of confrontation
due to the insertion of a ‘clarifying contradictions’ note.
The principle was also not observed in the studied files
pertaining to cases of burglaries, the code-based and
tactical principle calling for the correct drafting of the
protocol of confrontation. Again, the failures to comply
with the principle consisted in the routine description of
the objective of confrontation by inserting a ‘clarifying
contradictions’ note.

Admitting the evidence obtained by confrontation
occurs after also verifying the observance of the
rule requiring that the protocol should be signed by
all persons participating in the procedure. This rule
pertains to both persons conducting the procedure
and the persons questioned. If this requirement is
not met, it excludes admission of the procedure of
confrontation as evidence in a given case.

In the author's own studies of cases involving
killings, there was just one case where this principle
was breached because not all persons participating
in the procedure signed the protocol. In the author’s
studies of rape cases, the elementary obligation of
signing the protocols by all persons participating in the
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confrontations was fulfilled in all cases. In analysed
protocols of confrontations in cases of burglaries,
the principle of signing the protocol by all persons
participating in the procedure was not observed.

Summary results of studies of files in court and
investigative cases

The studies on the methodological issues in performing
a confrontation in Poland, was presented through
checking the practical observance of the principles
for this difficult procedural-forensic action. The
analysis of the results indicate the need for sustained
improvements in performing this procedure by the
enforcement agencies. The tactical and procedural
consequences of sticking to particular principles for
conducting a confrontation will enable the manner
in which it is conducted to be improved, which — as
a consequence — will result in the more frequent
admission of evidence obtained in this procedure in
the course of criminal proceedings.
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